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STATEMENT OF THE | SSUE

Whet her proposed Rul es 690 175. 003, 690 170. 005 through
007, 690 170.013, 690 170.0135, 690-170. 014, 690 170. 0141,
690 170. 0142, 690-170.0143, and 690 170. 0155 (Proposed Rul es)
are invalid exercises of delegated |egislative authority.

PRELI M NARY STATEMENT

On Novenber 12, 2004, in volume 30, Nunber 46, of the
Fl orida Adm nistrative Wekly, the Ofice of I|Insurance
Regul ation ("OR'), published two Notices of proposed rul emaking
for Proposed Rules 690 175. 003, 690 170. 005 t hrough 007,
690 170. 013, 690 170. 0135, 690-170.014, 690 170.0141,
690 170.0142 and 690 170. 0155. The Proposed Rul es variously
deal with filing procedures for a variety of insurance rates.
Thereafter, Petitioner, the Florida Insurance Council, Inc.
("FIC), filed a Petition challenging the Proposed Rul es as an
invalid exercise of delegated legislative authority. (DOAH Case
No. 04- 4490RP) .

On January 14, 2005, in Volune 31, Nunber 2, of the Florida
Adm ni strative Wekly, OR published two Notices of Change to
Proposed Rules 690 175.003, 690 170. 005 t hrough 007, 690
170. 013, 690-170. 0135, 690 170.014, 690 170.0141, 690-170.0142,
and 690-170. 0155. Thereafter, on March 2, 2005, Petitioner
filed an anended Petition in DOAH Case No. 04-4490RP chal | engi ng

the validity of the Proposed Rul es.



On April 15, 2005, in Volune 31, Nunber 15, of the Florida
Adm ni strative Weekly, OR published two Notices of Change to
Proposed Rules 690 175.003, 690 170. 005 t hrough 007, 690
170. 013, 690-170.0135, 690 170-014, 690 170.0141, 690 170, 0142,
and 690 170. 0155.

Petitioner filed a Motion for Sunmary Recomrended Order in
DOAH Case No. 04-4490RP alleging that OR did not have
rul emaki ng authority and that the Financial Services Conm ssion
(Comm ssion), which does have rul emaki ng authority, had not
aut hori zed the Proposed Rules as required by the Admi nistrative
Procedures Act (APA). This Mtion was granted, and a Summary
Final Order was issued on August 11, 2005, finding the Proposed
Rul es invalid under Section 120.52(8)(a), Florida Statutes,
because they were noticed for adoption w thout being approved by
t he agency head, i.e., the Comm ssion.

Prior to issuance of the Order, the Comm ssion authorized
t he publication of the Proposed Rul es which were again published
in Volunme 31, Nunmber 26, July 1, 2005, Florida Adninistrative
Weekly. Petitioner then filed the instant Petition challenging
the validity of the Proposed Rules (DOAH Case No. 05- 2609RP)

At the hearing, Petitioner presented the testinony of three
wi t nesses and offered seven exhibits into evidence marked

Petitioner's Exhibits 1-5, 7, and 9. Respondents presented the



testimony of two witnesses and offered 21 exhibits into

evi dence, marked Respondent's Exhibits 1 through 19, 21, and 22.
After the hearing Petitioner submtted a Proposed Fina

Order on February 10, 2006. Likew se, Respondents submtted a

Proposed Final Order on February 10, 2006

FI NDI NGS OF FACT

1. FICis anulti-line insurance trade association. FIC s
menber ship consists of 42 parent conpani es engaged in the
busi ness of writing insurance. These parent conpany nenbers
consi st of approximately 250 subsidiary conpanies who wite
insurance in Florida. FIC nenbers wite approxi mately seventy
percent of the total insurance witten in Florida.

2. FIC was organi zed, and now operates, to represent its
menbers in |l egislative and regul atory proceedi ngs in Florida.
FI C appeared on behalf of its nenbers at the workshops and
public hearing held on the Proposed Rules. A |large nunber of
FIC s menbers are substantially affected by the Proposed Rul es
because the Proposed Rul es regulate the process by which
i nsurance rates are approved in Florida and such nenbers will be
required to conply with these proposed rules. Cearly FIC has
standing to chal l enge these proposed rul es.

3. The Comm ssion was created within the Departnent of
Fi nanci al Services pursuant to Section 20.121, Florida Statutes.

However, the Commission is not “subject to control, supervision



or direction by the Departnent of Financial Services in any
manner.” 8§ 20.121(3), Fla. Stat. The Comm ssion is conposed of
t he Governor and Cabi net, who collectively serve as the agency
head of the Conm ssion. Action by the Conmm ssion can only be
taken by majority vote “consisting of at least three affirmative
votes.” Id.

4. ORis a structural unit of the Conm ssion. Section
20.121(3), Florida Statutes, states in relevant part, as
fol | ows:

(a) Structure.--The mjor structura

unit of the commi ssion is the office.

Each office shall be headed by a director.
The follow ng offices are established:

1. The Ofice of Insurance Regul ati on,
whi ch shall be responsible for al
activities concerning insurers and ot her
risk-bearing entities .

* * *

(b) Organization.--The comr ssion shal
establish by rule any additional

organi zational structure of the offices.

It is the intent of the legislature to
provi de the conm ssion with the flexibility
to organize the offices in any manner they
determ ne appropriate to pronote both

ef ficiency and accountability.

(c) Powers. --Comm ssion nenbers shall serve
as the agency head for purposes of
rulemaking . . . by the conm ssion and al
subunits of the conm ssion.

(enmphasi s suppli ed)




5. dearly, under the Conmssion's and OR s
organi zati onal structure, only the Conm ssion nmay pronul gate
rules for both itself and OR  The Conm ssion al so has contro
of internal managenent of O R and the relationship between AR
and the Conm ssion. Thus, for reasons of efficiency to better
utilize staff expertise, the Conm ssion nay del egate certain
procedural rul emaking steps to its subordinate units such as
OR, as long as, the ultimte product of that process is
approved by the Conmmi ssion prior to publication of a Notice of
Rul emaki ng under Chapter 120. There was no evi dence that
denonstrated any inpact such internal managenment deci sions m ght
have on any interests FIC or its nmenbers may have. Therefore,
such internal managenent policies are exenpt fromrequired
rul emaki ng under Chapter 120. See 8§ 120.52(15)(a), Fla. Stat.

6. In this case the Conm ssion authorized the Proposed
Rul es on June 16, 2005, and authorized the re-publication of the
Proposed Rules. The Proposed Rul es were re-published on July 1,
2005. The Conmi ssion’s action occurred during the tine FIC s
rul e chal l enge was on-going and the statutory stay of rul enaking
under Chapter 120 was in effect. However, Chapter 120’s stay
does not divest any agency of jurisdiction to act in areas over
which it has been given authority. The stay sinply stops a
Proposed Rule fromtaking effect while the rule challenge is

pendi ng. An agency may correct any defect that m ght have



occurred during rul emaki ng or take other rul enaking steps at any
time during the pendency of a rule chall enge. See 8§ 120.56
(2)(b), Fla. Stat. 1In this instance, the agency corrected its
failure to authorize the | anguage of the proposed rul es by
approvi ng those proposed rules and re-publishing them Finally,
there was no evidence that the Conm ssion’ s post-stay action was
in any way detrinental, prejudicial or unfair to FIC or any
ot her person that m ght be effected by these Proposed Rul es.
G ven these facts, the Conm ssion has conplied with the
procedural aspects of rul emaki ng and these Proposed Rul es are
not invalid for failing to conply wth essential rul emaking
procedur e.

7. As indicated, the Proposed Rules variously deal wth
el ectronic filing for a variety of insurance rates through OR s
|-file systemand I-file workbook. The authority listed in the
Notices for pronulgating the Proposed Rul es was Section
624.308(1), Florida Statutes. Section 624.308(1) grants the
Depart ment of Financial Services (Departnent) and the Commi ssion
the general authority to adopt rules, pursuant to Sections
120.536(1) and 120.54 in order to inplenent |aws that confer
duties upon them One such grant of authority is contained in
Section 624.424(1)(c), Florida Statutes dealing with annua
statenments and other information, as well as, electronic filing.

That Section provides that the Conm ssion may adopt rules that



require, “reports or filings . . . . to be subnitted by
electronic neans in a conputer-readable form conpatible with the
el ectroni c data processing equi pnent specified by the

comm ssion.” These proposed rules, in fact, attenpt to

i npl enent an el ectronic systemof filing known as “I-file.” The
evi dence denonstrated that the |I-file workbook is essentially
the format for submtting rate filing data to OR in electronic
form The workbook provides various sections where an insurer
may explain any alternative nmethods or techni ques used by an
insurer in developing a rate. The intent of the rules was not
to establish additional standards that an insurer nust nmeet to
justify a proposed rate. Specifically, Proposed Rule 690
175.003(2)(a)3, states that accurate information in the I-file
wor kbook will result in an aggregate average statew de rate
indication. A statew de aggregate is used for analytical

pur poses when an individual insurer submts rates based on
territorial considerations. The aggregate is a generally
accepted actuarial technique and is used only for anal ytical

pur poses. The devel opnent of such data, by itself, does not
constitute an attenpt by ORto establish rates for an insurer.
Addi tionally, Proposed Rule 690 170.0135(2)(c), states that an
insurer may provide an explanation to OR as to why “the

met hodol ogy or technique used in the filing is nore appropriate

for the filing than the nethodol ogy or technique used in the I-



file systemindications.” The rule clearly states that “use of
different data or nethods does not create a presunption of

I nappropri ateness . Moreover, ORis required to anal yze
t he reasonabl eness of the judgnent reflected in the rate filing.
§ 627.062(2)(b)5, Fla. Stat. To the extent that the Rules
and specifically Proposed Rules 690-170.0135(2)(c) and
690-175.003(2)(a)3, inplenment the I-file systemthrough the
| -file workbook the Proposed Rules fall well within the
authority granted to the Conm ssion to establish an electronic
filing system
8. Proposed Rule 690 170.013(2), attenpts to define the

general content of a rate filing and re-start the review period
shoul d any additional information be submtted after O R has
made its decision. Proposed Rule 690-170.013(2) provides as
fol | ows:

(a) A "rate filing" contains all the

information submtted in the filing nade by

t he insurer, plus any suppl enental

i nformation received during the course of

the Ofice's review, for all purposes of the

filing made under Sections 627.062(2)(a) or

627.0651, F.S. and shall be the sole basis
for determ nation of final agency action.

(b) Any infornmation provided subseguent to
the Ofice's issuance of a notice of intent
to di sapprove pursuant to Section 627.062 or
627.0651, F.S. will be a new filing subject
to the filing requirenents of this rule and
chapter and applicable statutes. (Enphasis
added.)




9. Sections 627.062 and 627. 0651, Florida Statutes,
provi de a mechani sm whereby insurers submt proposed prem um
rates for OR s reviewin the formof rate filings. Filings are
required both at the initial use of a policy formand annually.
O R is charged under Sections 627.062(2)(b) and 627.0651(2) wth
reviewing rate filings to determ ne whether the rate changes
requested are excessive, inadequate, or unfairly discrimnatory.
In reviewing a rate filing OR may require an insurer to provide
all information necessary to evaluate the condition of the
conpany and t he reasonabl eness of the filing according to the
criteria enunerated in Section 627.062, Florida Statutes,
dealing with rate standards. OR nust reviewthe rate in
accordance wth generally accepted and reasonabl e actuari al
techni ques. Sone of the criteria reviewed by O R include past
and prospective | osses and expenses, expected investnent incone,
adequacy of |oss reserves, trend factors and “the reasonabl eness
of the judgnent reflected in the filing.” 8 627.062, Fla. Stat.
Because these factors generally involve future predictions based
on past information or data, conplex mat hematical fornulas and
nmodel s are used to support any given rate. Additionally,
various categories of data may be conbi ned to denonstrate
different trends or factors. It is the validity of this data
processing that is governed by a variety of actuarial techniques

that hopefully yield reasonably accurate future predictions.

10



Included in this actuarial process is the exercise of judgnent,
on both OR s and the insurer’s part, as to howto process a

wi de variety of data. Wuether a rate filing is adequately
supported is often a matter of debate anong qualified,
credenti al ed actuari es who can di sagree. |Indeed, applicable
actuarial standards contenpl ate and recogni ze the exchange of
suppl emental information during the rate filing review process.
Inherent in AR s review of a rate filing is the sane
application of actuarial techniques or nethods utilized by the
i nsurer.

10. Utimtely, ORis required to notify an insurer of
its intent to either approve or disapprove a rate filing within
the tine prescribed by statute (i.e. within ninety days for
property and casualty insurance and sixty days for notor vehicle
i nsurance). 88 627.062(2)(a)l. and 627.0651(1)(a), Fla. Stat.
OR may, but is not required by statute or rule, to notify an
insurer of any perceived deficiency in a rate filing before a
notice of intent to deny is issued. However, even though not
required, OR and its predecessor agency, the Departnent of
| nsurance, have generally requested explanation of rate filings
or additional supporting information prior to issuing notices of
intent to deny a rate filing. |Inportantly, the statutory review

period is not tolled if OR requests supporting infornmation

11



11. If the insurer proposing the rate disagrees with OR's
determ nation, the insurer may request a hearing under Chapter
120, Florida Statutes, or proceed to arbitration. 8§ 627.062(6),
Fla. Stat. |In any adm nistrative hearing Section 627.0651(1),
Florida Statutes, states that the insurer has the burden to
prove the rate is not excessive, inadequate or unfairly
discrimnatory.” The issue is not, as OR contends, whether the

rate filing, as reviewed by it, denonstrates that it is not

excessive, inadequate or unfairly discrimnatory. To this end,
the insurer is entitled to present any rel evant evi dence that
supports the rate.

12. In this case, Proposed Rule 690-170.013(2) does not
sinply define the contents of a rate filing, but operates to
exclude all evidence offered by the insurer in an adm nistrative
hearing on insurance rates that was not previously provided to
OR prior toits notice of intent. Additionally the Rule
extends the statutory review period beyond that provided in the
rel evant statute. The rationale for the Rule was based on OR s
experience that insurer’s do not willingly provide everything
OR may desire to support its rate filing and the relatively
short statutory review period. However, the statute
contenpl ates that O R may request such information if the
desired information is necessary to review the rate, and, if the

information is not forthcomng within the statutory review

12



period, OR may issue a notice of intent to deny. The statute
is very clear that the reviewtine period is not tolled and the
issue to be resolved in an adm nistrative proceeding. To that
extent the Rule contravenes the statute and is an invalid
exercise of statutory authority.

CONCLUSI ONS OF LAW

13. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and subject nmatter of this
proceeding. 8 120.57(1), Fla. Stat.

14. FIC has standi ng under Section 120.56(1), Florida
Statutes, to challenge the Proposed Rules as a trade association
because it has denonstrated that a substantial nunber of its
menbers are substantially affected by the Proposed Rules. NAACP

v. Florida Board of Regents, 863 So. 2d 294, 298 (Fla. 2003).

15. The ultimte question in a proposed rule challenge is
whether the rule is "an invalid exercise of del egated
| egislative authority." § 120.56(1), Fla. Stat. (2005).
Section 120.52(8), Florida Statutes (2005), defines the term as
an "action which goes beyond the powers, functions, and duties

del egated by the Legislature.”

13



16. In 1999, the Legislature revised the closing paragraph
of Section 120.52(8), Florida Statutes, after the decision in

St. Johns River Water Managenent District v. Consol i dat ed- Tonoka

Land Co., 717 So. 2d 72, 80 (Fla. 1st DCA 1998) which held that:

[a] rule is a valid exercise of del egated
| egislative authority if it regulates a
matter directly within the class of powers
and duties identified in the statute to be
i npl enent ed.

The | anguage of Section 120.52(8), Florida Statutes, was anmended
to read:

A grant of rulemaking authority is necessary
but not sufficient to allow an agency to
adopt a rule; a specific lawto be

i npl enented is also required. An agency may
adopt only rules that inplenent or interpret
the specific powers and duties granted by
the enabling statute. No agency shall have
authority to adopt a rule only because it is
reasonably related to the purpose of the
enabling legislation and is not arbitrary
and capricious or is within the agency's

cl ass of powers and duties, nor shall an
agency have the authority to inplenent
statutory provisions setting forth genera

| egislative intent or policy. Statutory

| anguage granting rul enaki ng authority or
general ly describing the powers and
functions of an agency shall be construed to
extend no further than inplenenting or
interpreting the specific powers and duties
conferred by the sane statute. (Enphasis
added.)

§ 120.52(8), Fla. Stat. (2005). See Board of Trustees of the

I nternal | nprovenent Trust Fund v. Day Crui se Association |Inc.

794 So. 2d 696 (Fla. 1st DCA 2001); See al so Sout hwest Florida

14



Wat er Managenent District v. Save the Manatee Club Inc., 773 So.

2d 594 (Fla. 1st DCA 2000).

17. Thus for a Rule to be valid it nust be devel oped
pursuant to a valid grant of general rulenmaking authority, but
al so pursuant to a "specific law to be inpl enented" and
i mpl ements or interprets "specific powers and duties."” Day

Cruise, 794 So. 2d at 704. The court in Day Cruise discussed

the i nmportance of the 1999 Administrative Procedures Act (the
"APA") anendnents as foll ows:

Under the 1996 and 1999 anmendnents to the
APA, it is now clear, agencies have

rul emaki ng aut hority only where the
Legi sl ature has enacted a specific statute,
and aut hori zed the agency to inplenent it,
and then only if the proposed rul e

i npl ements or interprets specific powers or
duties, as opposed to inprovising in an area
that can be said to fall only generally

Wi thin sone class of powers or duties the
Legi sl ature has conferred on the agency.
(Enmphasi s added.)

Day Cruise, 794 So. 2d at 700. See generally Save the Manat ee

Cub Inc., 773 So. 2d 598-599 (interpreting Section 120.52(8),
Florida Statutes (1999), as renoving an agency of the authority
to adopt a rule nerely because it is within the agency's cl ass
of powers and duties). On the other hand, statutes need not
specify the content of a rule, within a given subject area.

Such specificity is generally left for rul emaking since rules by

definition interpret statutes. See Florida Board of Medicine v.

15



Fl ori da Acadeny of Cosnetic Surgery, 808 So. 2d 243 (Fla. 1st

DCA 2002); and Board of Podiatric Medicine v. Florida Medical

Associ ation, 779 So. 2d 658 (Fla. 1st DCA 2001). The limt to

such interpretation is that they may not contravene, enlarge or
nodi fy the governing statutes. 1d. 8§ 120.52, Fla. Stat.

18. The Commi ssion is one integrated agency, as that term
is defined in Chapter 120, Florida Statutes, and is conposed of
at least two O fices. The general rulenmaking authority cited in
all of the Proposed Rules is Section 624.308(1), Florida

Statutes . That statute grants the Comm ssion genera

rul emaki ng authority. A reasonable interpretation of that
statute extends the purview of such authority to the duties of
the Ofices, such as OR wthin the Commssion. This viewis
supported by the fact that the | egislature provided that the old
Rul es of the Conmi ssion’s and Departnent’s predecessor agencies
woul d remain in effect. § 20.121(4), Fla. Stat.

19. In this case, OR s duty is to reviewrate filings and
notify an insurer of its intent to either approve or disapprove
the filing within the tinme prescribed by statute. 88 627.062
(2)(a)1. and 627.0651(1)(a), Fla. Stat. To that end, O R has
the power to require the insurer to provide data and i nformation
necessary to that review. The statute also provides that the

insurer has the right to establish in an adm nistrative hearing

that its rate is not excessive, etc. Likew se, the Conmm ssi on

16



may adopt a system for el ectronic subm ssion of infornation
required by OR 8 624.524(1)(c), Fla. Stat.

20. As discussed previously, these provisions provide an
adequate statutory basis for the Proposed Rul es except Rule 690-
170.013(2). In regards to Rule 690-170.013(2), the Rule
contravenes the required statutory review period and viol ates
the insurer’s right to an admnistrative hearing to establish
its rate.

21. Section 626.062 is consistent with the APA which
affords a party the right to a hearing whenever the substanti al
interests of a party are determ ned by an agency. 8 120.569(1),
Fla. Stat. (2005). Wen the hearing involves disputed issues of
material fact (such as whether any insurer's proposed rate is
excessive, inadequate, or unfairly discrimnatory) the party is
entitled to a hearing conducted pursuant to Section 120.57(1).

§ 120.569(1), Fla. Stat. (2005).

22. Section 120.57(1) (k) provides that all proceedings
conducted pursuant to Section 120.57(1) "shall be de novo."
Further, OR is specifically prohibited from overturning
findings of fact in a recommended order w thout conplying with
Section 120.57(1). According to Section 627.0612:

I n any proceedi ng to determ ne whet her
rates, rating plans, or other matters
governed by this part conply with the | aw,

the appellate court shall set aside a fina
order of the office if the office has

17



violated s. 120.57(1)(k) by substituting its
findings of fact for findings of an
adm ni strative | aw judge which were
supported by conpetent substantial evidence.

23. Proposed Rule 690-170.013(2) contravenes the
provi sions of the Rating Law and the APA that guarantee an
insurer a de novo hearing. Under Proposed Rule 690-170.013(2):

(a) A "rate filing" contains all the
information submtted in the filing nade by
t he insurer, plus any suppl enental

i nformation received during the course of
the Ofice's review, for all purposes of the
filing made under Sections 627.062(2)(a) or
627.0651, F.S. and shall be the sole basis
for determ nation of final agency action.

(b) Any information provided subsequent to

the Ofice' s issuance of a notice of intent

to di sapprove pursuant to Section 627.062 or

627.0651, F.S. will be a new filing subject

tothe filing requirenents of this rule and

chapter and applicable statute. (Enphasis

added.)
The underlined parts of these paragraphs would prevent an
i nsurer fromsupplenenting its rate filing with any infornmation
after the agency's notice of prelimnary or intended action is
i ssued, even though final agency action has not yet been taken.
"A request for formal adm nistrative hearing conmences a de novo
proceedi ng intended to fornul ate agency action, and not to

review action taken earlier or prelimnarily.” Beverly

Enterprises-Florida, Inc. v. Departnent of Health and

Rehabilitative Services, 573 So. 2d 19 (Fla. 1st DCA 1990);

citing Florida Departnent of Transportation v. J.WC. Co., Inc.,

18



396 So. 2d 778 (Fla. 1st DCA 1981). The APA clearly authorizes
t he presentation of additional information at a de novo hearing
to provide the agency an opportunity to change its intended/
prelimnary agency action as part of the fornulation of final
agency action. As the Florida Suprene Court stated in Young V.

Departnent of Community Affairs, 625 So. 2d 831, 838 (Fla.

1993):

. . by stating that the hearing should
be hel d pursuant to chapter 120, the
Legi slature al so had indicated that the
heari ng shoul d enconpass nore than just the
record below. Specifically, new evidence
can be presented, and the hearing officer
has the opportunity to issue a reconmended
order based upon the consideration of all of
t he issues.

24. In Ham lton County Board of County Conmi ssioners V.

Departnent of Environnmental Regul ation, 587 So. 2d 1378, 1387-88

(Fla. 1st DCA 1991) the First District Court of Appeal affirned
a hearing officer's consideration of new informati on supporting
the applicant's air em ssions permt at a Section 120.57(1)
hearing, stating:

Any additional information necessary to
provi de reasonabl e assurance that the
proposed facility would conply with the
applicable air em ssion standards coul d be
properly provided at the hearing. See
McDonal d v. Department and Banki ng and

Fi nance, 346 So. 2d 569, 584 (Fla. 1lst DCA
1977) (a petition for a formal 120.57
heari ng commences a de novo proceedi ng, and
because the proceeding is intended to
formul ate final agency action and not to

19



review action taken earlier and prelimnary,
the hearing officer may consi der changes or
ot her circumstances external to the
application. See also Florida Departnent of
Transportation v. J.WC. Co. Inc., 396 So.
2d 778 (Fla. 1st DCA 1981). At the hearing,
TSI presented additional information to
provi de reasonabl e assurances that the
incinerator facility would conply with the
applicable rules on the specific points

rai sed by Ham | ton County.

25. The de novo review of prelimnary agency action at a
Section 120.57(1) hearing does not place O R at a di sadvant age.
To the contrary, O R nmay present evidence or information that it
did not consider during its initial review of the rate filing as
grounds for denial. Further, the rules governing discovery
during the pre-hearing phase of a Section 120.57(1) hearing
prevent unfair surprise of newinformation. As the final order

i ssued in Hughes Supply, Inc. v. Departnent of Environnental

Protection, DOAH Case No. 91-8334, 1992 W. 881056

(Fla.Div. Adm n. Hrgs. 1992) states:

The adm nistrative hearing held June 10,
1992, under Section 120.57, Florida
Statutes, was a de novo proceeding that had
as its purpose the fornul ati on of agency
action, not the review of agency action
previously taken. Florida Departnent of
Transportation v. J.WC. Co., Inc. 396 So.
2d 778 (Fla. 1st DCA 1981). As such,

evi dence considered by the Departnent in
making is prelimnary determi nation that the
necessary conditions for coverage were not
met coul d be suppl enented by additiona

evi dence offered by either party that
related to the presence or absence of other
vi ol ations or instances of nonconpliance at

20



the facility. Cbviously, an exception m ght
apply on grounds of fundanental fairness or
unfair surprise if a party wongfully failed
to disclose evidence in its possession in
response to a discovery request, but no such
i ssue has been raised in the instant case.
The Hearing O ficer could | awfully base
findings of fact and concl usions of |aw on
such additional evidence, provided it was
conpetent, substantial and credible.

26. Finally, Section 627.062 establishes the burden of
proof on the insurer once OR has nade its determ nation. The
burden is on the insurer to establish its rate is not excessive,
etc. Therefore, the underlined portions of Proposed Rule 690-
170.013(2) are invalid under Section 120.52(8)(b), (c), (d) and
(e) because they contravene the provisions of the agency’s
statutes and the APA which entitle insurers to a de novo hearing
to challenge OR s intended denial of rates.

ORDER

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

The Proposed Rules are valid exercises of del egated
| egi slative authority except for the underlined portions of Rule
690 170.013(2) which are invalid exercises of del egated

| egislative authority.
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DONE AND CRDERED this 17th day of My, 2006, in

Tal | ahassee, Leon County,

Fl ori da.

hans (g

DI ANE CLEAVI NGER

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings

this 17th day of My, 2006.

COPI ES FURNI SHED,

Kevin M MCarty, Conmm ssioner

O fice of Insurance Regul ation
Fi nanci al Servi ces Conm ssion
Depart ment of Financial Services
200 East Gaines Street

Tal | ahassee, Florida 32399-0305

Steve Parton, Esquire

O fice of Insurance Regul ation
Fi nanci al Servi ces Conm ssion
Depart ment of Financial Services
200 East Gai nes Street

Tal | ahassee, Florida 32399-0305

Cynthia S. Tunnicliff, Esquire
Brian A. Newman, Esquire
Penni ngt on, Mdore, W/ ki nson,
Bell & Dunbar, P.A.
215 South Monroe Street, Second Fl oor
Post O fice Box 10095
Tal | ahassee, Florida 32302-2905
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Janmes H Harris, Esquire

Jam e Metz, Esquire

Departnment of Financial Services
O fice of Insurance Regul ation
200 East Gai nes Street

612 Larson Buil di ng, Room 645A-5
Tal | ahassee, Florida 32399

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original notice of appeal with the Cerk of the
Division of Admnistrative Hearings and a copy, acconpani ed by
filing fees prescribed by law, with the District Court of
Appeal , First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nust be filed within 30 days of rendition of the order to
be revi ewed.
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